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 1.  TIME:  9:00   CASE#: MSC16-00056 
CASE NAME: SARAT VS KAISER 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY GENESIS 
SARAT, AILEEN BRICENO, ERICK SARAT 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish compliance with applicable requirements.  There is no 
opposition. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-02096 
CASE NAME: O'NEILL VS O'NEILL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of O'NEILL FILED BY 
DONALD O'NEILL 
* TENTATIVE RULING: * 
 
 

Defendant Donald O’Neil’s demurrer as to cause of action one for breach of contract is 

overruled. Defendant shall file and serve his answer by April 24, 2017.   

Demurrer Based on Failure to Allege Facts Sufficient to State a Cause of Action 

Defendant argues that the allegations that the parties entered into an oral contract are 

just a legal conclusion because mutual assent by the parties has not been alleged.  

 “ ‘Mutual assent is determined under an objective standard applied to the outward 

manifestations or expressions of the parties, i.e., the reasonable meaning of their words and 

acts, and not their unexpressed intentions or understandings.’ [Citation.]” (Alexander v. 

Codemasters Group Limited (2002) 104 Cal.App.4th 129, 141; see also Platt v. Union Packing 

Co. (1939) 32 Cal.App.2d 329, 336 (“The mutuality of assent requisite to the formation of a 

contract must be gathered from the language and conduct of the parties, and the law imputes to 

a person the intention corresponding to the reasonable meaning of his words and acts.”).)  

The Court must look at the facts alleged to determine if there is mutual assent. Here, 

Plaintiff alleged that the parties entered into an oral agreement where Plaintiff would pay the 

mortgage payments on the property in order to gain an ownership interest in the property. (FAC 

¶ 14.) Plaintiff also alleged that he then made the mortgage and property tax payments for the 

next six years and also made substantial improvements to the property. (FAC ¶¶ 15 & 17.) 

Finally, Plaintiff alleged that Defendant never made any requests that Plaintiff pay rent and 

never tried to prevent Plaintiff from making improvements to the property. (FAC ¶ 17.) Thus, 

Plaintiff began preforming under the alleged contract and Defendant did not object to Plaintiff’s 
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performance. (See FAC ¶ 17.) These facts are more than legal conclusions and are sufficient to 

show Defendant’s assent to the alleged contract.  

Defendant is correct that “the failure to reach a meeting of the minds on all material 

points prevents the formation of a contract even though the parties have orally agreed upon 

some of the terms, or have taken some action related to the contract. [Citations]” (Banner 

Entertainment, Inc. v. Superior Court (1998) 62 Cal.App.4th 348, 359 (emphasis removed.) 

Stated another way, Banner explained that “there is no contract until there has been a meeting 

of the minds on all material points.” (Id. at 358; see also Alexander, supra, 104 Cal.App.4th at 

141 citing to Banner).) Banner, however, is distinguishable from the case here. In Banner the 

court found that the parties were not bound by an arbitration clause in a written contract where 

the contract was still being negotiated and had not been signed by the parties. (Id. at 359-360.) 

Here it is not alleged that the parties had drafted a written contract, but did not sign it. Instead, 

Plaintiff alleges that the parties entered into an oral agreement and that Plaintiff preformed 

under this agreement for six years. These facts are significantly different from those in Banner.  

Therefore, the Court finds that Plaintiff has alleged a cause of action for breach of an 

oral contract. 

Demurrer Based on Uncertainty 

Defendant also argues that the FAC is uncertain because it sets forth identical 

allegations against Defendant in his individual and trustee capacities. Defendant relies on 

Lapique v. Ruef (1916) 30 Cal.App. 391, 392. Lapique found that a trial court had properly 

sustained demurrers on several grounds, including because “it cannot be ascertained there from 

whether the acts complained of were committed by the defendants in their individual capacity, or 

in one of the other capacities in which they are alleged to have acted.” (Ibid.) Defendant cited to 

no other, more recent cases, to support this argument.  

Plaintiff opposes, arguing that he amended his complaint to add Defendant as a trustee 

as required by this Court’s order to the demurrer to the original complaint. While Plaintiff has 

amended his complaint to add Defendant in his capacity as a trustee, that amendment does not 

necessarily mean that the complaint is not uncertain. That being said, this Court will not sustain 

a demurrer for uncertainty unless it has merit.  

“[D]emurrers for uncertainty are disfavored, and are granted only if the pleading is so 

incomprehensible that a defendant cannot reasonably respond. … We strictly construe such 

demurrers because ambiguities can reasonably be clarified under modern rules of discovery. 

[Citation.]” (Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 

1135.) In addition, “a demurrer for uncertainty will not be sustained where the facts claimed to 

be uncertain or ambiguous are presumptively within the knowledge of the demurring party. 

[Citation.]” (Ching (Yee) v. Dy Foon (1956) 143 Cal.App.2d 129, 136.) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   04/10/17 

 
 

- 3 - 

Here, the complaint does not always differentiate between Defendant acting in his 

individual capacity and in his capacity as trustee.  Any ambiguities, however, can be clarified in 

discovery. In addition, Defendant appears to be the person most likely to know in what capacity 

he was acting. Therefore, the demurrer for uncertainty fails.   

  

 3.  TIME:  9:00   CASE#: MSC16-02096 
CASE NAME: O'NEILL VS O'NEILL 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMENDED 
COMPLAINT FILED BY DONALD O'NEILL 
* TENTATIVE RULING: * 
 
  

Defendant Donald O’Neil’s motion to strike causes of action two and three is denied as 

to cause of action two and granted as to cause of action three.  

 “[I]t is improper for a court to strike a whole cause of action of a pleading under Code of 

Civil Procedure section 436. … Where a whole cause of action is the proper subject of a 

pleading challenge, the court should sustain a demurrer to the cause of action rather than grant 

a motion to strike. [Citation.]” (Quiroz v. Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 

1281.) However, the Court may consider a motion to strike whole causes of action as a motion 

for judgment on the pleadings. (See Pierson v. Sharp Mem'l Hosp. (1989) 216 Cal.App.3d 340, 

343.) 

Here, Defendant seeks to strike the entire causes of action because they do not state a 

cause of action. This is an improper motion to strike, however, Plaintiff has opposed this motion 

on the merits and therefore the Court will consider this motion as a motion for judgment on the 

pleadings and rule on the merits.  

Unjust Enrichment (cause of action two): 

Defendant argues that unjust enrichment is not a claim in California. The Court 

appreciates that Defendant identified that there is a split of authority on this issue.  

Courts of Appeal in the Second and Forth Districts appear to disagree on whether unjust 

enrichment is a valid claim under California law. (See Lectrodryer v. SeoulBank (2000) 77 

Cal.App.4th 723, 726 (2nd District stating unjust enrichment is a claim) and Melchior v. New Line 

Prods., Inc. (2003) 106 Cal.App.4th 779, 793 (2nd District stating unjust enrichment is not claim); 

see also, Peterson v. Cellco (2008) 164 Cal.App.4th 1583, 1593 (4th District, stating elements of 
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unjust enrichment) and Durell v. Sharp Healthcare (2010) 183 Cal.App.4th 1350, 1370 (4th 

District stating unjust enrichment is not a claim).)  

In addition to the cases cited by the parties, the Court notes that the First District has 

recently stated the elements for unjust enrichment. In Elder v. Pacific Bell Telephone Co. (2012) 

205 Cal. App. 4th 841, 857 the First District stated that “[t]his allegation satisfies ‘the elements 

for a claim of unjust enrichment: receipt of a benefit and unjust retention of the benefit at the 

expense of another. [Citation.]’ (Lectrodryer v. SeoulBank (2000) 77 Cal.App.4th 723, 726; see 

Ghirardo v. Antonioli (1996) 14 Cal.4th 39, 50 [in accord].)”  

The Court will follow those courts that have found that unjust enrichment is a claim under 

California Law. Therefore, the motion is denied as to this cause of action.  

Declaratory Relief (cause of action three): 

Defendant argues that the declaratory relief claim does not state a claim because there 

is no present controversy. 

“ ‘A “controversy is ‘ripe’ when it has reached, but has not passed, the point that the facts 

have sufficiently congealed to permit an intelligent and useful decision to be made.” [Citation.]’ 

[Citation.]” (County of San Diego v. State of California (2008) 164 Cal.App.4th 580, 606; see 

also Osseous Technologies of America, Inc. v. DiscoveryOrtho Partners LLC (2010) 191 

Cal.App.4th 357, 365.) 

The question here, as in Osseous, is whether the “case is too ripe for declaratory relief to 

be necessary or proper.” (Osseous, supra, 191 Cal.App.4th at 366.) Osseous explained that, 

“[o]ne respected treatise summarizes the law pertaining to this problem as follows: ‘Declaratory 

relief operates prospectively, serving to set controversies at rest. If there is a controversy that 

calls for a declaration of rights, it is no objection that past wrongs are also to be redressed; but 

there is no basis for declaratory relief where only past wrongs are involved. Hence, where there 

is an accrued cause of action for an actual breach of contract or other wrongful act, declaratory 

relief may be denied.’ (5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 869, p. 284, italics 

added.)” (Osseous, supra, 191 Cal.App.4th at 366.) 

Here, Plaintiff alleged an oral contract where Plaintiff was to obtained interest in 

Defendant’s real property. (FAC ¶¶ 14, 15, 17, 21-26.) Plaintiff has alleged, however, that the 

property was sold to Point Green. (FAC ¶ 18.) Therefore, there is no longer a present 

controversy regarding Plaintiff’s interest in the property as the property now belongs to Green 

Point. The damages that Plaintiff suffered because the property was sold and because he was 

not given any interest in the property can be determined as part of Plaintiff’s breach of contract 

claim. Therefore, there is no present controversy regarding Plaintiff’s interest in the property.  

Plaintiff also argues that declaratory relief is needed to clarify the duties owed under the 

contract, but there are no allegations that the parties are still performing under the contract. In 
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fact, the opposite appears to be the case, since the property has been sold and the parties 

cannot continue to perform under the contract.  

Therefore, the Court grants Defendant’s motion as to cause of action three for 

declaratory relief, because there is no present controversy alleged, and there is no need for 

declaratory relief. It does not appear that Plaintiff can cure this issue with amendments to the 

complaint and therefore, Plaintiff is not given leave to amend. 

  

 4.  TIME:  9:00   CASE#: MSC17-00006 
CASE NAME: BLUESKY WEALTH ADVISORS VS RIC 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY RICHARD 
GROSS, SHONE ASSET MANAGEMENT LLC 
* TENTATIVE RULING: * 
 
The motion is continued to April 24, 2017.  
 
The Court received the untimely supplemental declaration of Mr. Blain, and the opposing party’s 
objections.  The untimely declaration will not be considered. 
 
The declaration of David Blain, submitted as part of Bluesky’s opposition, does not comply with 
Code of Civil Procedure (“CCP”) § 2015.5. California has a strong preference for deciding 
disputes on the merits, rather than on procedural grounds. (See, e.g., Rappleyea v. Campbell 
(1994) 8 Cal.4th 975, 980; Wheeler v. Payless Super Drug Stores (1987) 193 Cal.App.3d 1292, 
1295.) 
 
As a result, Bluesky may file and serve a supplemental declaration of David Blain that complies 
with CCP § 2015.5 on or before April 12, 2017. The supplemental declaration may cure the § 
2015.5 deficiency, but may not add any additional facts, statements, or evidence. The 
supplemental declaration should not re-attach the exhibits to the original Blain Declaration. The 
Court will treat that material as though it is attached to any supplemental declaration that is filed. 
 
Additionally, the Court considers that because Defendants correctly objected to the Blain 
Declaration on the ground that it did not comply with CCP § 2015.5, they did not have a chance 
to object to the substance of the material attached to the Blain Declaration. Accordingly, 
Defendants may serve and file any objections to the evidence attached to the Blain Declaration 
on or before April 14, 2017. 
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 5.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON DEMURRER TO COMPLAINT of BEACH FILED BY EASTERN 
CONTRA COSTA TRANSIT AUTHORITY 
* TENTATIVE RULING: * 
 

 Defendant Tri Delta Transit’s demurrer is overruled.  Tri Delta shall file and serve an 

answer to the complaint on or before April 24, 2017. 

 
Tri Delta demurs to the Fifth Cause of Action of the complaint on the grounds that it fails 

to state a cause of action against it for a dangerous condition of its property.  Plaintiff argues 
she was not trying to state such a cause of action.  She was only trying to state a cause of 
action based upon an act of an employee of Tri Delta.  The employee was “responsible for the 
design and placement of the bus stop . . .” (Complaint, ¶ 47.)  She therefore argues she can 
state a cause of action under Government Code section 815.2 rather than under section 835.   

 
A cause of action may not be stated against a public entity for a dangerous condition 

under section 835 unless the entity owned or controlled the property in question at the time of 
the injury.  (Longfellow, supra, 144 Cal.App.3d at 383.)  The complaint does not allege that Tri 
Delta owned or controlled the road, the crosswalk, the bus stop or any other public property at 
the time of the injury.  (See Gov’t C. § 830 (c) for the definition of public property.) 

 
However, Tri Delta argues that “public entity liability for property defects is not governed 

by the general rule of vicarious liability provided in section 815.2, but rather by the provisions in 
sections 830 to 835.4 of the Government Code,” citing Longfellow v. County of San Luis Obispo 
(1983) 144 Cal.App.3d 379, 383.  Construing it as broadly as possible, Longfellow can be read 
to suggest that this principle applies whenever an incident has a connection to some public 
entity’s property, regardless of the role of some other public entity in causing the injury. 

 
The court does not construe Longfellow that broadly, however, or agree that it applies 

here. In Longfellow, a County owned a sidewalk until about a year before the injury, when 
ownership passed to a newly incorporated city.  The County was required to maintain the 
sidewalk even longer – until about four months before the injury.  The plaintiff’s theory against 
the County was that it could be held liable under section 815.2 for failing to discover and repair 
the dangerous condition while it was still responsible to maintain the sidewalk. 

 
Plaintiff’s theory here is different.  She does not allege that Tri Delta ever owned or was 

responsible to maintain the bus stop.  She only alleges that Tri Delta “was responsible for the 
design and placement of the bus stop,” (Complaint, ¶ 47). 

 
The court is mindful of the concern potentially implicit behind Longfellow, that allowing a 

section 815.2 action in all section 835 cases based on the action of the owning entity’s 
employee in creating or failing to remedy a dangerous condition would undermine the 
restrictions on a section 835 dangerous condition action.  However, it does not see those 
concerns as being present in this case, where the complaint alleges the public entity in question 
did nothing more than to design and install something owned and maintained by a different 
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public entity. 
 
The court’s view is that Longfellow stands for this:  if a public entity at some time owned 

or controlled property and a dangerous condition on the property causes an injury, an injured 
plaintiff may not, at her election, sue under either section 815.2 or 835.  If the act that would 
render the entity liable occurred while the entity still owned or controlled the property, the 
plaintiff may sue only under section 835.  This is true even though the entity no longer owns or 
controls the property at the time of the injury.  However, neither the Government Code nor 
Longfellow precludes an action under section 815.2 against an entity that never owned or 
controlled the property or means that so long as any entity’s property was a cause of the 
accident, some other entity whose act was also a cause of the injury may never be sued on a 
theory other than section 835.   

 
The court must overrule a demurer if the complaint states a cause of action under any 

legal theory.  (See Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal. App. 4th 336, 342.)  
The demurer is overruled because the complaint alleges Tri Delta is liable for its employees’ 
design and placement of a bus stop owned or controlled by another public entity on a road and 
near a crosswalk owned or controlled by another public entity.  (Complaint, ¶ 47, 49.)  If a 
private person designed or placed a dangerous improvement upon public property, he could be 
liable.  So too then could a public employee and the employee’s public entity employer.  (Gov’t 
C. § 815.2 (a), 820 (a).)   

 
The court rejects Tri Delta’s argument that the plaintiff must identify the name or title of 

the employee at the pleading stage.  (See C.A. v. William S. Hart Union High School Dist. 
(2012) 53 Cal.4th 861, 872; Gov’t C. § 815.2, Legislative Committee Comments (“ Under this 
section, it will not be necessary in every case to identify the particular employee upon whose act 
the liability of the public entity is to be predicated. All that will be necessary will be to show that 
some employee of the public entity tortiously inflicted the injury in the scope of his employment 
under circumstances where he would be personally liable.”) 
 

The court also rejects Tri Delta’s argument that the complaint is not alleged specifically 
enough.  While statutory causes of action must be alleged specifically, Tri Delta has not cited 
authority requiring a plaintiff to exhaustively allege the evidentiary facts. 

 
Finally, the court rejects Tri Delta’s argument that it should sustain the demurrer because 

plaintiff’s claim will be barred by the design immunity provided by Government Code section 
830.6.  Design immunity is an affirmative defense that must be pleaded and proved by the 
defendant.  (See Cameron v. State (1972) 7 Cal.3d 318, 325.)  Tri Delta has not cited a case 
holding that a trial court can sustain a demurrer on the basis of design immunity, which cannot 
be pleaded until the defendant answers, after its demurrer is overruled. 

 
In the event it is established at summary judgment or trial that Tri Delta both created and 

owned the bus stop, the court’s view is that Longfellow would preclude a section 815.2 action 
against Tri Delta except if the complaint alleged liability under section 840.2 or possibly if it 
alleged some active negligence of a public employee at the time of the incident that contributed 
to the injury.  However, except as permitted by section 840.2, Longfellow would preclude a 
section 815.2 action based upon a past or ongoing passive act of a public employee, such as 
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creating the dangerous condition on his employer’s property or failing to discover and remedy it. 
 

  

 6.  TIME:  9:05   CASE#: MSP13-00122 
CASE NAME: ESTATE OF STEVE HAROLD MOORMAN 
HEARING RE: MOTION TO CLARIFY ORDER FOR FINAL DISTRIBUTION FILED 
ON 01/09/17 BY SANDRA D DELK 
* TENTATIVE RULING: * 
 
 Probate matter.  Tentative ruling procedure does not apply. 

  

 7.  TIME:  1:30   CASE#: MSP15-01552 
CASE NAME: ESTATE OF MARILYN J WHITFIELD 
PROBATE COURT TRIAL RE: PETN TO VACATE ORDER APPTING M. 
WHITFIELD FILED ON 08/05/16 
* TENTATIVE RULING: * 
 
Probate matter.  Tentative ruling procedure does not apply. 

 


